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From:
Sent
To:
Cc:
SUbject:

Lofton, Michael G. (EXCH)
Thursday, February 18, 199912:28 PM
'kasey.howard@bridge.bellsouth.com'
Thomas. Ed L (EXCH)
Closing ASR 1998-21479.50593

Kasey,

Per our conversation this morning, concerning the mUltiple tandem Architecture, Intermedia
concurs with your understanding that Bell South requested this to be deployed to assist with
the completion of traffic being blocked due to capacity limitations in the Buckhead tandem.
We also understand that Bell South has requested that this arrangement be left in place until
BellSouth has worked through the capacity problems in the Atlanta area and specifically the
Buckhead tandem. We reiterate our preference to continue our direct interconnection to all
the tandems in the Atlanta LATA.

Thus. I am closing out the ASR 1996-21479.50593 that you requested Intermedia submit to
BellSouth in November in order to keep your Internal records consistent with BellSouth's
circuit deployment

Thanks

Mike Lofton
Manager - Network Facilities
818-829-2284
mglofton@intermedia.com

-.1

'--e,

........
. . . : ~"".>:' ..~!::~>: .. -:, .. .. ".. :. -.~'
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DUPLICATE IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTADMSION

v.

Plaintift

No. 1~99-CV-oS18-10F

Defendants.

BELLSOum
TELECOMMUNICATIONS, INC.,

)
)
)
)
)
)
)

INTERMEDIA COMMUNICATIONS, INC., )
GEORGIA PUBLIC SERVICE COMMISSION, .)
STANCIL O. WISE in his official capacity )
as Chairman, LAUREN "BUBBA" )
MCDONALD, in his official capacity as )
Commissioner. ROBERT DURDEN, )
in his official capacity as Commissioner, )
and ROBERT B. BAKER, JR.. in his )
official capacity as Commissioner, )

)
)

BELLSOUTH TELECOMMUNICATIONS, INC.'S RESPONSE TO INTERMEDIA
COMMUNICATIQNS.INC.'S MOTION TO COMPEL PAYMENT INTO COURT

BellSouth Telecommunications, Inc. ("BeIlSouth") hereby responds to and opposes

IntenncdiaCommunicatio~'').Motion to Compel BellSouth---.....-_--...
Telecommunications, Inc. To Deposit Funds Into Court In Accordance With The Court's Order

(the "Motion"). The Court should deny Intermedia's Motion for two reasons. First, BellSouth

has complied with, and will continue to comply with, the Court's April 30. 1999 Order (Docket

No. 19) (uApril1999 Order") regarding the deposit offunds with the Court. Second, BellSouth

agrees with Intermedia that the rate dispute that has arisen between BellSouth and Intermedia is

not properly before this Court and should be resolved by the Georgia Public Service Commission
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(the "GPSC''). The dispute over the appropriate reciprocal compensation rate the parties should

be paying in Georgia has nothing to do with the issue presently before the Court, namely whether

BellSouth is obligated to pay reciprocal compensation for non-local ISP-bound traffic pursuant

to the terms of the parties' interconnection agreement. Consequently, BellSouth regrets that

Intennedia continues to attempt to embroil the court in this rate dispute, particularly because,

after the filing of the Motion, BcllSouth offered to escrow the funds associated with this rate

dispute in a separate account pending resolution ofthe issue by the GPse. Intermedia rejected

BellSouth's offer, proposing instead that the funds be placed with the registIy ofthe court. and

remain with the court until the GPSC,resolVes the rate dispute. even though the rate dispute is not

before the Court. Indeed, Intermedia's proposal cannot be squared with its adamant position, as

set forth in its Motion, that 44fhis Com is not the jwisdictional forom for...the enforcement

issue...." (Motion at 13). For these reasons, BellSouth respectfully requests that the Court deny
, ,

Intermodia's Motion.

DISCUSSION

I. BELLSOUTH BAS COMPLIED FULLY WITH THE COURT'S ORDER
TO DEPOSIT FUNDS INTO COURT•

. In its Motion,..ln1cmledia claims that BellSouth has failed to comply with the Court's
. rl 'ft=q

Apri.l1999 Order by not paying into Court the sums invoiced by Intmnedia. Intennedia's

position is based on amisunderstanding ofthe Court's April 1999 Order. In the Apri11999

Order. the Court directed "that BellSouth shall deposit with the Court. DO later than May 4. 1999.

all sums that have been billed to BellSouth by Intcrmedia that would be due to Intermedia..•:'

(Apri11999 Order at 2) (Emphasis added). The Court further directed that "BellSouth shall

deposit with the Court all sums ofdisputed reciprocal compensation that have been billed to

2
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BellSouth by Intermedia that were to be due between March 1, 1999, and May 11, 1999." (April

1999 Order at 2) (Emphasis added). Finally the Court held that uBellSouth shall deposit with the

Court all further amounts ofdisputed reciprocal compensation within thirty (30) days of

BellSouth's receipt ofan invoice from Intcrmedia...." (Apri11999 Order at 2-3). The April

1999 Order does not specify that BellSouth must pay all amounts invoiced; rather, it specifies

that BellSouth must pay into Court the "amounts that would be due" if the Court decided in

Intermedia's favor on the question ofwhether reciprocal compensation is due for ISP-bound

. traffic. BellSouth is not obligated, as Intermedia contends, to pay into Court any amount that

Intermedia chooses to bill BellSouth. Such an interpretation would lead to absurd results.

Intermedia's position is that the Court directed BellSouth to pay into Court the "amounts

billed by Intermedia." (Motion at 8). This positioI!, however, is faulty because it reads out ofthe

Apri.l1999 Order the clause: "that would be due to Intermedia." Because it renders portions of

the April 1999 Order superfluous, such a construction is not permiss101e. The Court specifically

limited the payments into Court to those that would be due ifIntermedia prevails on the !SP

issue. Moreover, however ill-founded its position, Intemlcdia already seems to be claiming that

BellSouth someh~~.!WCluA~ in the rate by making initial payments into the Court using

Intermedia's rate. IfBellSouth'werc required by the April 1999 Order to pay into Court all

amounts '~voiced," BellSouth would have to pay based on Intermedia's rate and thereby

potentially jeopardize its chances ofrccovering these disputed funds from Intermedia.

BellSouth has complied with the Court's April 1999 Order by paying into the registry of

the court the amounts that would be due (i.e. amounts calculated at the appropriate rate) should

lntermodia prevail on the ISP issue. Thus, the Court should deny Intennedia's Motion because it

3
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is based on a misinterpretation ofthe Court's April 1999 Order and ofBellSouth's obligations

pursuant to that Order.

n. BELLSOUTH AGREES THAT THE GEORGIA PUBLIC SERVICE
COMMISSION SHOULD RESOLVE THE DISPUTED RATE ISSUE.

BeliSouth agrees with Intexmedia that the rate dispute should be addressed in the first

instance by the GPSC.1 In fact. in an effort to resolve this matter. BellSouth proposed in a letter

to Intermedia that:

• BellSouth will continue to pay into the Registry ofthc court appropriate sums for
ISP-bound traffic calculated at the rate BellSouthbelieves is correct.

• BellSouth will establish a separate, interest-bearing escrow account into which it will
deposit the difference in reciprocal compeosation using the rate it contends is
appropriate and the rate Intennedia contends is appropriate.

• Intermedia may-file a petition with the Georgia Public Service Commission for a
declaratoIyjudgment on the issue ofthe dispensation ofthe funds in the separate
escrow account.

• Should the district court case conclude prior to the proceeding at the Georgia Public
Service Commission, BellSouth will continue to pay the difference between the rate it
contends is appropriate and the rate Intcrmedia contends is appropriate for ISP-bound
traffic into the separate escrow account until the Georgia Commission renders a
decision regarding the dispensation oftho funds.

BellScuth has attached here~~ as Exhibit A a copy ofits-letter to IntermediL .
- ...,.... ..-......-.

The pUIpose ofBellSouth's proposal was to achieve precisely what Intermedia pwports

to want - the extrication ofthe Court from a dispute over rates which both parties agree should

be in the hands ofthe GPSe. Intermedia declined to accept BellSouth's proposal. BellSouth

continues to be amenable to depositing the disputed funds in a separate escrow account pending

the GPSC's resolution ofthe rate issue; such an mange:mcnt would guarantee Intcrmedia that the

I It i$ noteworthy that although it continues to complain about the rate Be11Sou1h is usi:Dg to pay rcc:iproca1
compensation to lntermedia, and although it acknowledges that the GPSC is the appropriate Carom to resolve this
dispute, Intennedia has Dot yet decided. for whatever reason. to briDg i1s complaint to the GPSC's attention.

4
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funds will be accrued and ready to pay should it prevail at the GPSC, without further burdening

this Court about a dispute that is not properly before it.

In the alternative, BellSouth will agree to pay the amounts invoiced by Intermedia into

the registry of the court so long as no funds whatsoever are disbm'Sed from the registry until the

GPSC issues a decision on the rate dispute. Although this alternative will require the Court

potentinlly to maintain the fimds in the registIy after the Court has issued a decision on the ISP

issue, it will address Intc1ll1edia's desire to have the disputed funds paid into Court rather than

into a separate escrow account.

CONCLUSION

WHEREFORE, BellSouth respectfully requests that this Court DENY Intermedia's

Motion and find that BeilSouth is in compliance with the Court's April 1999 Order directing

BellSouth to pay into Court all sums "that would be due" to Intermedia should Intermedia prevail

on the ISP issue. In addition, Bel1South proposes that it either: (1) escrow the disputed funds in a

separate escrow fund pending the outcome ofthe matter before the Georgia Public Service

Commission; or (2) deposit the disputed funds with the registry ofthe court. p~vided that no

funds will be disbursed by the Court until the Georgia Public Service Commission issues a

decision on the-tate dispute7"'

This 7th day ofFebruary. 2000.

5
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Respectfully submitted,

~ f- JAv---
Matthew H. Patton (Ga. Bar No. 467300)
John F. Beasley (Ga. Bar No. 045000)
Robert P. Marcovitch (Ga. Bar No. 469979)

KlLPATRICK STOCKTON LLP
Suite 2800
1100 Peachtree Street
At1an~ Ocorgia 30309-4530
(404).81S-65OO

Fred McCallum 1r. (Ga. Bar. No. 481517)
Gen"eJal Counsel-Georgia
BellSouth Telecommunications, Inc.
Legal Department
Suite 376
125 Perimeter Center West
Atlanta, Georgia 30346
(770) 391-2416

Attorneysfor PlaintiffBellSouth
Telecommunications, Inc.

-..: ...
..-._- ---_...'
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Scott A. 8oppCI'Stcin
Jntennodia Communications Inc.
3625 Queen Palm Privo
Tampa. f1L 33619

Rc: B,llStJwh r,I,C/mlilum/cationv, Inc. \I. lnlymedia CommunlCllllDns. 112",.
Case No. I:99-eV-oS18

DearSeott:

As we discussed in our telephone convcrsa1lon on January 25. 2000. the following
is a written statement ofBellSoumls propo.lUlJ regarding Intermedia's Motion 10 C.(lmpel
DcliSouth TclecommunicAtions.lnc. To Deposit Funds Into Coult. Specifically.
BcllSauth PTOJXl&C5 the following:

• BeJJSouth will continue 1O pay into the ~Istr)' oftba court appropriate lum~ fur
ISP-bound traffic CAlculated at the rate BcllSouth believes is correct.

• BenSnuth will establish a separate. intcrcst-baarlng escrow account into which It will
deposit tho di11brenca between the IBtc it contcDda is appropriato and the rate
Intonnadla contonds Is appropriate for ISP-bound traffic.

• Intcnnedia may filo a petition with the Ooorgia Public ServIce Commil8iDn for a
declaratoryjudgment on the issue ofthc dispcasation ofthc funds in tho separate
escrowaccotlnL

• Should tile district court case conclude prior to the procoodinS It tho Oaor]Jia Public
Service Commission. Bc1JSou1h will contin~ to pay the difTcrcn_cc betwaen Ihe rate it

--·----onntcnds is appropriate and the rate Intenncdia contCDda is appropriate for IRP..{mu'ptjnc!4---
uaffic ~n\n the :scpanue cacrow account until the Oeoygia CommiuJon renders Q

decision rogardlng the dlsPCDSatlon offhe funds.

Please let me know at your earlleat convenience whether such lenns arc acceptable to
Intenncdla.

LlaaFosbeo



• . 02.108100 TIlE 10: 42 FAX------_ ..- KS ATLANTA

CER11FICATE OF SERVICE

~009

This is to certify that I have this day caused to be served a true ami correct copy ofthe
foregoing "BELLSOUTB TELECOMMUNICATIONS, INC.'S RESPONSE TO
INTERMEDIA COMMUNICATIONS, INC.'S MOnON TO COMPEL PAYMENT
INTO COURT" by mail, with adequate U.S. postage applied, upon the following:

Newton M. Galloway. Esq.
DcanR. Fuchs, Esq.
Newton M. Galloway & Associates
Suite 400, First Union Tower
100 S. Hill Street
Griffin, Georgia 30224
A.ttorneysfor Proposed Intervenor
MediaOne Telecommunications ofGeorgia, UC

R David Powell, Esq.
Assistant United States Attorney
1800 Richard Russell Building
75 Spring Street, S.W.
Atlanta. Georgia 30335

Theodore C. Hurt, Esq.
Rachel 1. Hines, Esq.
Federal Programs Branch
Civil Division
U.S. Department ofJustice
901 E. Street, N.W. Room 927
Washington, D.C. 20004

Attorneysfor ProposedIntervenor
United States ofAmerica

Daniel S. Walsh, Esq.
Assistant Attorney General
40 Capitol Square
Atlanta, Georgia 30334

Thomas K. Bond, Esq.
Special Assistant Attomcy Generat
clo Georgia Public Service Commission
47 Trinity Avenue, S.W.
Atlanta, Georgia 30334

Atto17ll!)'sfor Defendants Georgia
Public Service Commission andfor
the Individual Defendant Public Service Commissione1'S

7
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Patrick K. Wiggins, Esq.
Wiggins &Villacorta
2145 Delta Boulevard. Suite 200
Tallahassee, Florida 32303
Attorneyfor Defendant Intermedia
Communications. Inc.

John MacLean, Esq.
2 Martin Luther King Drive
Plaza Level East
Atlanta. Georgia 30334
Conswners' Utility Counsel

~010

This 7th day ofFebruary, 2000.

JMJ~ ·rA~
Robert P. Marcovitch

8
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INTERMEDIA COMMUNICATIONS
INC.

CERTAINTY IN RECIPROCAL
COMPENSATION POLICY IS ESSENTIAL TO

PREVENT ANTICOMPETITIVE
GAMESMANSHIP

David Ruberg, Chairman & CEO

Heather Gold, VP Regulatory

Jon Canis, Kelley Drye & Warren

February 29,2000



BELLSOUTH's ANTICOMPETITIVE
RECIP. COMP. GAMESMANSHIP

• BELLSOUTH HAS USED HARASSING
LITIGATION TO DELAY PAYMENT OF
RECIP. COMP. TO INTERMEDIA
- Ordered to Pay by FL, NC, GA, TN PUCs

-. Appealed, Stay Denied in FL, NC, GA, Stay
Petition Pending in TN

- Disputed Payments Now Being Made Pending
Appeal in FL, NC, GA (Direct or Escrow)
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BELLSOUTH's ANTICOMPETITIVE
RECIP. COMP. GAMESMANSHIP (cont'd)

• AFTER LOSING ITS CASES & STAY
REQUESTS, BELLSOUTH NOW
ARGUES INTERMEDIA'S RATES ARE
INCORRECT -- TOO HIGH
- Focus on a "Multi-Tandem Architecture"

Amendment to the Interconnection Agreement

• THIS LATEST DISPUTE HAS STARTED
A NEW ROUND OF LITIGATION
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BELLSOUTH's ANTICOMPETITIVE
RECIP. COMP. GAMESMANSHIP (cont'd)

• THE MTA OFFERING
- Proposed by BellSouth in June 1998 After

Asserting That Tandem Trunks in Buckhead, GA
Were Exhausted

• MTA proposed by BellSouth as means for bypassing
tandem via alternative trunking

• Bellsouth convinced Intermedia engineers that MTA was
the only way to alleviate exhaust in Buckhead
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BELLSOUTH's ANTICOMPETITIVE
RECIP. COMP. GAMESMANSHIP (cont'd)

• THE MTA OFFERING (cont'd)

- The MTA Amendment Contained a Provision
reducing by More Than 70%-80% the Recip.
Comp. Rates in Intermedia's Interconnection
Agreement

- Clear That BellSouth Contrived the MTA as a
Means of Forcing a Unilateral Reduction in
Recip. Comp. Rates
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